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POLICY 13 

 14 

It is the policy of the York-Poquoson Sheriff’s Office to serve all civil process, legal documents, 15 

and court papers as soon as practicably possible and to follow all legal guidelines, rules and 16 

procedures set forth by the Code of Virginia. 17 

 18 

PURPOSE 19 

 20 

The purpose of this General Order is to provide deputy sheriffs who serve legal process and 21 

execute court orders with the essential information to perform those functions, ensuring that all 22 

legal requirements are properly performed.  This policy is designed to familiarize deputies with 23 

the types of legal process most frequently used in York County, keeping legal background to a 24 

minimum. Emphasis is directed toward the practical requirements, with specific instructions on 25 

the proper service of each type of process or execution covered.  Complete and specific legal 26 

information can be found in the Code of Virginia and the Virginia Sheriff’s Association 27 

Handbook of Civil Process and Related Sheriff’s Office Functions. 28 

 29 

PROCEDURES 30 

 31 

 Service and Return of Legal Process - General: 32 

o The purpose of the service of process is to obtain jurisdiction over a defendant in a 33 

suit by notifying the defendant of the case in which they are a party and thereby bring 34 

the defendant into court.   35 

o The primary purpose of the return is to give the Court evidence of the jurisdictional 36 

fact of service.   37 
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 The return, by its content, must show that the legal requirements have been 38 

met and is therefore valid. 39 

 40 

o The validity of the service is dependent upon the mode of service used and upon the 41 

return made by the deputy.   42 

 Civil process may legally be served Monday through Saturday and on 43 

holidays. 44 

 Civil processes may not be served on Sunday, except:  45 

 In cases where the person to be served is attempting to, or it believed the 46 

person will leave jurisdiction in order to avoid service. 47 

 Otherwise expressly permitted by law. 48 

 49 

 Writs of attachment may, distress warrants and detinue seizure orders may be 50 

issued and executed on any day including Sunday, when there is a sworn oath 51 

that the defendant is actually moving goods on that day or is about to leave the 52 

state in order to change domicile and avoid service.   53 

 54 

o The deputy making the service is required to make a true return upon the process.  55 

 The return must include:  56 

 The date,  57 

 Type of service,  58 

 Name of the serving officer, and  59 

 The Sheriff’s name, since the deputy is acting under his authority; otherwise, 60 

the return can be quashed by the trial court.   61 

 62 

o The return is evidence only of the performance of acts within the official duty and 63 

power of the Sheriff and, therefore, the return should include only such acts as are 64 

required by law. 65 

 66 

 Types of Service 67 

o There are three kinds of service to someone at a residence: 68 

 Personal; 69 

 The actual handing of the process paper to the person named on the paper. 70 

 71 

 Substitute Service 72 

 Delivery to a member of the person’s family who is: 73 

 The spouse, parent, child brother or sister, and 74 

 Is at least 16 years of age or older, or 75 

 Is a regular family member of the household, and 76 

 Is not a visitor or sojourner, 77 

 78 

 Posting. 79 

 Attaching the process to the door that appears to be the normal means of 80 

entry. 81 
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 The deputy shall verify that it is the proper residence of the person 82 

named on the paper prior to posting. 83 

 The deputy shall attach the paper using a method that does not cause 84 

damage to the door. 85 

 The date of posting and manner in which it was served shall be noted 86 

on the process posted. 87 

 88 

 The law is concerned with, the residence of defendants rather than their 89 

domicile.  Thus a defendant residing in, or physically present in, Virginia is 90 

subject to service even though the defendant’s legal domicile is in another 91 

state.   92 

 The terms "residence" and "usual place of abode" are considered to be 93 

synonymous in any reference made thereto in this section. 94 

 95 

 The latter two kinds of service are called "substitute service."  The deputy 96 

does not have a choice as to the order of service.   97 

 The deputy may deliver the process to a member of the family only if the 98 

deputy is unable to make personal service.   99 

 The deputy may post a copy of the process only if the deputy has been unable 100 

to make personal service or deliver a copy to a member of the family.   101 

 102 

o The stamps used for proof of service and the printed statements on certain court 103 

processes, when properly completed, provide for all legal requirements mentioned 104 

above.   105 

 Additional information, if available, such as new or forwarding address, etc., can 106 

be noted on the return. 107 

 Additional information shall be noted on the return when anything other than 108 

personal service has occurred. 109 

 Substitute service on an individual. 110 

 The deputy shall note the following: 111 

 Person’s name, 112 

 Person’s age, 113 

 Relationship to the person named on the process. 114 

 115 

 In the event the person on the process no longer lives there the deputy shall 116 

document: 117 

 How the information was determined, and 118 

 Any forwarding address if provided or known. 119 

 120 

 Receipt of Legal Process 121 

o Upon receipt of all types of legal process, the Sheriff’s Office creates a record in the 122 

either the warrants module or civil process module in the Sheriff’s Records 123 

Management System (RMS) that provides for: 124 

 Assignment of a unique paper number, 125 

 Date and time received, 126 
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 Type of process: 127 

 Criminal, or 128 

 Civil. 129 

 130 

 Nature of document, 131 

 Source of document, 132 

 Name of:  133 

 Plaintiff, 134 

 Complainant, 135 

 Defendant, or  136 

 Respondent. 137 

 138 

 Deputy assigned for service, 139 

 Date of assignment, 140 

 Method of service, 141 

 Date of service and/or return, 142 

 Location of service or attempted service, or  143 

 Reason for non-service. 144 

 145 

o A tracking sheet, generated in RMS, shall be attached to every paper assigned for 146 

service that require personal service only. 147 

 All attempts at service shall be recorded on the tracking sheet. 148 

 If personal service is made and personal identifiers such as Date of Birth and 149 

Social Security Number are not listed on the paper to be served the serving deputy 150 

shall make every to obtain the identifying information for the person being serve 151 

and add such to the tracking sheet.  152 

 If additional or updated personal identify information or new address is 153 

obtained, either the deputy or the Civil Process Division secretary shall update 154 

the name record in RMS with the updated information. 155 

 156 

 Processes Requiring Personal Service: 157 

o Out-of-State Process   158 

 These papers frequently consist of divorce actions, but may apply to any type of 159 

lawsuit.   160 

 They should be served in person to the individual named unless another form of 161 

service is specifically stated by the out-of-state service. 162 

 163 

o Capias   164 

 Meaning "that you take" is the general name of several types of writs.  165 

 The common characteristic is that they require the deputy to take the body of the 166 

defendant into custody.   167 

 These are writs of attachment of arrest. 168 

 169 

o Show Cause Order   170 

 All issued criminal show cause orders/rules shall be served in person.   171 
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 Substitute service may be used in specific instances, such as show cause (civil) 172 

when authorized by the court’s instructions. 173 

 174 

o Restraining Orders   175 

 An order, which is issued upon the filing of an application for an injunction 176 

forbidding the defendant to do the threatened act until a hearing on the application 177 

is heard.   178 

 Although a restraining order and injunction are sometimes used synonymously, a 179 

restraining order is distinguished from an injunction in that it is intended only as a 180 

restraint upon the defendant until the propriety of granting an injunction, either 181 

temporarily or permanently, can be determined.   182 

 In addition to personal service restraining orders shall be read by the deputy to 183 

the respondent. 184 

 185 

o Bench Warrant  186 

 A process issued by the court itself, or "from the bench" for the attachment or 187 

arrest of a person, either in cases of contempt or where an indictment has been 188 

found, or to bring in a witness who did not obey a subpoena.  189 

 Typically issued in the form of a capias and distinguished from a warrant 190 

issued by a Magistrate.  191 

 In the case of a bench warrant, the judge signing the order forwards it to the 192 

Sheriff for execution.   193 

 One copy is given to the defendant at the time of the arrest and the other is 194 

executed and returned to court. 195 

 196 

o Injunctions   197 

 A prohibitive writ issued by a court of equity forbidding a defendant in an action 198 

to do some act which the defendant is threatening or attempting to do; and, which 199 

if committed would be unjust or injurious to the plaintiff and which cannot as 200 

such be adequately redressed by an action at law. 201 

 In addition to personal service, injunctions shall be read by the deputy to the 202 

defendant. 203 

 204 

 Additionally, the following types of process require personal service: 205 

o Attachment summons on co-defendant (business). 206 

o Garnishment summons on co-defendant (business). 207 

o Process for any person who is a party to the suit being served at a place of business/ 208 

employment when addressed to the place of business. 209 

o Officers or management personnel of corporations when the corporation is the 210 

defendant. 211 

o The registered agent of a corporation. 212 

o Partner, when the action is against the partnership. 213 

o Orders summonsing commissioners.  214 

 Condemnation suits are required to be served at least ten (10) days prior to the 215 

court date in accordance with Section 3.2-5414, Code of Virginia. 216 

https://law.lis.virginia.gov/vacode/title3.2/chapter54/section3.2-5414/
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 217 

o Officers and agents of unincorporated orders, associations, and common carriers. 218 

o Personal service should be attempted, but is not legally necessary on:  219 

 Levies,  220 

 Distress Warrants, and  221 

 Detinue Seizure Warrants.   222 

 These actions will be covered in more detail under their respective headings 223 

elsewhere in this policy. 224 

 225 

o Garnishments and Attachments on Co-Defendants, Garnishees  226 

 The garnishee is the individual or corporation in possession of funds due or owing 227 

to the defendant, judgement debtor.  228 

 The service to the co-defendant should be served in person to an officer of the 229 

corporation or the individual who pays the defendant or controls payment of the 230 

defendant.   231 

 This is usually the payroll, comptroller, or the treasurer, but service to any 232 

officer or manager employee of the business or corporation is valid.   233 

 234 

 The co-defendant named should always be served regardless of information 235 

offered that the defendant is not employed by the co-defendant or that no monies 236 

are due.   237 

 It is up to the co-defendant to include such information in the notarized 238 

statement as is required to make to the court by the trial date.   239 

 On garnishments there are certain wages and property which are exempt.   240 

 These exemptions are set forth in a schedule, which is attached to the 241 

process being served upon the co-defendant.   242 

 243 

 An attachment, however, is applicable to all the wages, funds, or personal 244 

property of the defendant which are under the control of the co-defendant at 245 

the time of service.   246 

 247 

 Always serve the co-defendant first. 248 

 Once having served the co-defendant in a garnishment or attachment action, the 249 

defendant, if within the Sheriff’s jurisdiction, can be served in person or by 250 

substituted service at the defendants’ usual place of abode.   251 

 There may be situations where the defendant can be found easily at his or her 252 

place of employment and served in person, but such service should be the 253 

exception rather than the rule.   254 

 It also should be noted that service may be accomplished anywhere the 255 

defendant is found in the county. 256 

 257 

o Corporations, Companies, Partnerships, and Registered Agent.   258 

 A corporation is an artificial entity created by the state.   259 

 It cannot be served with a process in any other way than by making an actual 260 

service on a natural person who is an officer or agent of the corporation.   261 
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 262 

 Service on the spouse, as such, of an agent or officer of the corporation is not 263 

valid unless the spouse is an officer of the corporation.   264 

 The persons upon whom service may be made in order to serve a corporation or 265 

partnership are set forth below: 266 

 Municipal Corporations  267 

 Cities, Towns, Counties and Quasi-Governmental Entities 268 

 Service shall be made in accordance with Section 8.01-300, Code of 269 

Virginia 270 

 271 

 Domestic Corporations and Limited Liability Companies 272 

 Service shall be made in accordance with Section 8.01-299, Code of 273 

Virginia. 274 

 275 

 Foreign Corporations 276 

 Foreign corporations which are authorized to do business in the 277 

Commonwealth. 278 

 Service shall be made on in accordance with Section 8.01-301, Code 279 

of Virginia. 280 

 281 

 Corporations Operated by a Trustee or Receiver 282 

 Service shall be made in accordance with Section 8.01-303, Code of 283 

Virginia. 284 

 285 

 Copartner or Partnerships  286 

 Service shall be made in accordance with Section 8.01-304, Code of 287 

Virginia. 288 

 289 

 Unincorporated Associations, Orders, or Common Carriers  290 

 Service shall be made in accordance with Section 8.01-305, Code of 291 

Virginia. 292 

 293 

 Unincorporated Associations, Orders, or Common Carriers transacting 294 

business in Virginia with offices outside of Virginia 295 

 Service shall be made in accordance with Section 8.01-306, Code of 296 

Virginia. 297 

 298 

o Protective Orders 299 

 Protective orders are served by personal service upon: 300 

 The Petitioner (Complainant),    301 

 The Respondent (Alleged abusing Person).   302 

 Protective orders may be rescinded or modified at any time by the court.   303 

 304 

 There are three types of protective orders: 305 

 Emergency protective orders, 306 

https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-300/
https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-299/
https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-301/
https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-303/
https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-304/
https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-305/
https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-306/
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 Preliminary protective orders, and 307 

 Protective orders (Permanent). 308 

 309 

 See GO 2-32, Domestic Violence, for additional information regarding Protective 310 

Orders. 311 

 312 

 Service of Protective Orders by deputies. 313 

 The personal service of the protective orders shall receive priority attention by 314 

deputies.   315 

 Whenever possible, every attempt at personal service shall be made on the 316 

same date the protective order is received. 317 

 The deputy serving the protective order shall serve it on the respondent 318 

personally.   319 

 Arrest paperwork, if present, may also be served in along with the 320 

protective order.   321 

 The deputy shall show the execution of the protective order by signing it in 322 

the appropriate place.   323 

 The deputy shall also indicate the date and time the order was executed.   324 

 Deputies shall write legibly as the execution of service information is 325 

very important. 326 

 327 

 Deputies shall provide the respondent with a copy of the protective order.   328 

 Deputies shall read and explain the protective order to the respondent. 329 

 The original protective order shall be returned to either the Warrants secretary 330 

or Civil Process Division secretary where the date and time of service, etc., 331 

shall be entered into the Sheriff’s RMS.   332 

 The original protective order shall then be returned to the Juvenile and 333 

Domestic Relations Court where the return of service will be certified and 334 

a copy sent to the law enforcement agency. 335 

 A copy of the served protective order shall be forwarded to the 911 336 

Emergency Communications Center for entry in NCIC/VCIN. 337 

 338 

 When attempting to serve a protective order at a residence shared by the 339 

petitioner and respondent, no fewer than two (2) deputies should attempt 340 

service. 341 

 342 

 Service of protective orders, which grant possession of the residence to the 343 

petitioner. 344 

 When deputies serve a protective order at the residence shared by the 345 

petitioner and respondent and the order requires the respondent to grant the 346 

petitioner possession of the residence, the deputies shall escort the respondent 347 

off the residential property. 348 

 Deputies may, at their discretion and if there is no immediate threat of 349 

violence, allow the respondent to gather personal belongings prior to being 350 

escorted off the resident property.   351 

https://powerdms.com/docs/62483
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 In no case shall the respondent be allowed to remain at the residential property 352 

after service of the protective order.   353 

 When deputies leave, the respondent shall also be required to leave. 354 

 355 

 Deputies shall use caution when serving Protective Orders.   356 

 Particular caution is emphasized in those cases where deputies allow the 357 

respondent an opportunity to gather personal belongings. 358 

 359 

 Summonses 360 

o By definition, a summons is a writ, which calls a defendant into court.  If, however, 361 

the writ calls a witness into court, it is technically a subpoena rather than a summons.   362 

o Proper service of a summons brings the defendant under the jurisdiction of the court.   363 

o It notifies the person that an action has been commenced against him or her and that 364 

he or she is required to appear at a specific date and time to answer the complaint in 365 

such action.  366 

 A subpoena, even though labeled a summons, is a writ or mandate to bring a 367 

witness into court to give testimony and/or produce records.   368 

 369 

o Failure to obey a summons can cause a defendant to lose a case by default.  370 

 Failure to obey a subpoena usually constitutes contempt of court with attendant 371 

penalties, either as provided by law or as imposed by the judge.  372 

 373 

o Jury Summons  374 

 Summonses to individuals for jury service fall in a special category since the 375 

individual called is neither a defendant nor a witness.   376 

 Failure to comply with this summons, however, is treated in a manner similar to a 377 

subpoena in that a fine can be assessed.   378 

 379 

 Jury and Witness Summonses 380 

 Shall be served in accordance with Section 8.01-298, Code of Virginia. 381 

 382 

o Juvenile and Domestic Relations Summons  383 

 There are normally six (6) kinds of summonses used in the York County Juvenile 384 

and Domestic Relations Court.  They are: 385 

 The juvenile summons type,   386 

 A printed blue form and which summonses the juvenile involved and the 387 

parents or guardians of the juvenile. 388 

 389 

 The non-support type,  390 

 Summonses the defendant, who allegedly has failed to provide the support 391 

required. 392 

 393 

 The out-of-state or foreign process,  394 

 For non-support and which is to be heard in the York County Juvenile and 395 

Domestic Relations Court. 396 

https://law.lis.virginia.gov/vacode/title8.01/chapter8/section8.01-298/
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 397 

 A "Show Cause Rule" signed by a judge,  398 

 Summonses the defendant to appear before the judge to show cause or 399 

explain why he or she failed to appear in court in answer to a previous 400 

summons or otherwise failed to comply with a court order. 401 

 402 

 Witness summons/subpoena,  403 

 Usually issued by the Commonwealth Attorney's or clerk of the court for a 404 

witness to appear in the designated Court. 405 

 406 

o Civil Court Summons  407 

 At the general district court level, civil actions may be commenced by warrant or 408 

motion for judgement.   409 

 Process to commence an action is ordinarily an order directing the Sheriff to 410 

summons the defendant to answer the complaint of the plaintiff at the time and 411 

place stated.   412 

 The warrant must be served not less than five (5) calendar days before the return 413 

date (date of court trial), and the defendant is required to appear before the court 414 

on a day not exceeding sixty (60) days from the date of issuance of the warrant.  415 

 Courts at the district court level are referred to as "courts not of record."  416 

 Circuit Courts and Appellate Courts are "courts of record."   417 

 418 

o Interrogatory Summons  419 

 The interrogatory summons, as the name implies, is a summons issued to bring a 420 

defendant (debtor) into court for the purpose of finding out from the defendant 421 

under oath, what property or estate he or she owns, and which presumably can be 422 

levied upon and sold to satisfy a money judgment previously obtained against the 423 

defendant.  424 

 The interrogatory summons form used in York County is useable and returnable to 425 

either General District Court or to the Circuit Court.  426 

 The interrogatory summons is used only after a judgment has been granted the 427 

plaintiff in a previous court action.    428 

 It is one of the means used to execute a judgment and is part of the fieri facias 429 

process.   430 

 A fieri facias is a writ of execution in which the Sheriff is commanded to 431 

levy and make the amount of judgment from the goods and chattels of the 432 

judgment debtor.   433 

 434 

 The Interrogatory Summons, therefore, is a means which can be used to determine 435 

officially what goods and chattels are in existence upon which a levy can be made.   436 

 The interrogatory summons can be used to expedite the levying process.   437 

 438 

o Garnishment Summons  439 

 The garnishment summons is also a means, as part of the fieri facias process, 440 

whereby a creditor can reach the property of a debtor.   441 
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 Both serve as the basis for making levies and sales.   442 

 Further details of attachments are covered in subsequent paragraphs.   443 

 444 

 The garnishment summons, as received in the Sheriff’s Office from the Clerk of 445 

Court, consists of the original copy, accompanied by:  446 

 A fieri facias form, and  447 

 A copy of the summons for the Garnishee to which is attached a schedule of 448 

exempt wages, and  449 

 A copy of the summons for service on the Judgement Debtor.   450 

 451 

 The attachment of the fieri facias form to the garnishment summons is 452 

required by the Code of Virginia, but no action is taken on the fieri facias 453 

form except to attach it to the original copy of the garnishment summons.   454 

 When  served on a financial institution, the fieri facias can be stamped “No 455 

Levy Required” at this time with the service information.  456 

 457 

 This fieri facias form can be used, however, if the judge so desires,  as authority to 458 

make a levy against the defendant when he or she appears in court in answer to the 459 

summons and is used later by the sheriff’s office as a single piece of paper and has 460 

a notation of "Levy" or "Actual Levy" on it.   461 

 462 

o Detinue Summons/Warrant  463 

 By definition, detinue is a form of action which seeks the receivers of specific 464 

personal property from one who has acquired the property legally, but who retains 465 

it without right.   466 

 In actual usage, it is no longer considered important as to how the property was 467 

acquired since the purpose of the action is to return the property to the owner.   468 

 This kind of action is often taken by a company to recover specific property 469 

items from the purchaser who has defaulted on his or her installment payment  470 

 It may also be taken by a finance company holding title to an automobile or 471 

other item of personal property to recover the same.   472 

 473 

 It is an action taken by the plaintiff before the merits of the case have been heard 474 

in court and for that reason, the process must be initiated and accomplished with 475 

strict adherence to the statutory requirements.   476 

 To initiate the action, the plaintiff certifies under oath that the defendant will sell, 477 

remove, secrete, or otherwise dispose of the property before the judgment of the 478 

court can be rendered or that the property will be materially damaged or injured if 479 

permitted to remain longer in possession of the defendant, etc.  480 

 The warrant to seize property in detinue is not issued by the Clerk of Court 481 

unless a bond of at least double the estimated value of the property has been 482 

executed payable to the court.  483 

 484 

 Accompanying the seizure warrant as a separate piece of paper is the summons to 485 

the defendant to appear in court on a certain day.   486 
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 At that time, the judge will listen to all the evidence and decide if seizure of 487 

the property by the plaintiff was warranted.   488 

 The judge could order the plaintiff to return the property to the defendant or, 489 

alternatively, to pay the defendant in money.  490 

 491 

 Sometimes only the summons will be issued and the case tried without actual 492 

seizure and return of the property to the plaintiff, but usually both the summons 493 

and the seizure warrant are to be executed together. 494 

 495 

o Attachment Summons/Order  496 

 An attachment summons or order is a procedure taken before the matter has come 497 

to court.   498 

 It is, therefore, referred to as an attachment before judgment.   499 

 500 

 It is a means or basis for making a levy, seizing property and/or acquiring a 501 

contingent lien on assets of a defendant subject to a court decision, it is as 502 

effective as a levy or garnishment action taken after a judgment has been obtained.   503 

 Three distinctions should be noted:   504 

 An attachment served on a co-defendant is effective only against property 505 

which the co-defendant is holding for or owes the defendant at the time 506 

service is made and would not, for example, be effective as an attachment on 507 

wages earned by the defendant and held by the co-defendant after the time of 508 

service, whereas a garnishment is effective against the wages earned up to the 509 

date of the court appearance.  510 

 The attachment order can be effective against either personal property or real 511 

estate, whereas a garnishment is against bank accounts, wages or salaries.  512 

 An attachment order can be used both as an attachment, to or as seizure of 513 

personal property.   514 

 When personal property is seized under an attachment order, its possession 515 

is normally taken over by the Sheriff and held pending its disposition as 516 

ordered by the court.   517 

 518 

 Since the proceeding is statutory and could be used oppressively, its application 519 

must be carefully executed and carried out only as prescribed in the statutes which 520 

require one of the six circumstances as set forth below: 521 

 Is a foreign corporation, or is not a resident of this state, and has estate or 522 

debts owing to said defendant within the County of York, or  523 

 That said defendant, being a nonresident of this state, is entitled to the benefit 524 

of a lien, legal or equitable, on property, real or personal, within the County of 525 

York;  526 

 Is removing, or is about to remove, out of this state, with intent to change his 527 

or her domicile; 528 

 Intends to remove, or is removing, or has removed the specific property sued 529 

for, or his or her own estate, or the proceeds of the sale of his or her own 530 

property, or a material part of such estate or proceeds, out of this state so that 531 
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there will probably not be therein effects of the said defendant sufficient to 532 

satisfy the claim when judgment is obtained should only the ordinary process 533 

of law be used to obtain the judgment; 534 

 Is converting, or is about to convert or has converted his or her property of 535 

whatever kind, or some part thereof, into money securities, or evidence of 536 

debt, with intent to hinder, delay or defraud his or her creditor;  537 

 Has assigned or disposed of, or is about to assign or dispose of, his or her 538 

estate, or some parts thereof, with intent to hinder, delay, or defraud his or her 539 

creditors; 540 

 Has absconded, or is about to abscond, from this state, or has concealed 541 

himself or herself therein to the injury of his or her creditors, or is a fugitive 542 

from justice.  543 

 544 

 The attachment order is issued on the basis of a written petition filed by the 545 

plaintiff or his or her attorney with the Clerk of Court where the case will be 546 

heard.   547 

 When an attachment is returned not served on the principal defendant(s), whether 548 

levied on property or not, further attachments and summonses may be issued 549 

based on the original petition until service is obtained on him or her, if he or she is 550 

a resident of this state.   551 

 If service cannot be had in this state, upon an affidavit of that fact, an order of 552 

publication shall be made against him or her.   553 

 In other words, jurisdiction of the court over the defendant’s property cannot 554 

be achieved solely by virtue of service on the co-defendant or by seizure of his 555 

or her property.   556 

 557 

 In view of the circumstances which prescribe the issuance of an attachment order, 558 

it is permissible and legal to issue and execute the attachment and summons on a 559 

Sunday provided on oath is made by the plaintiff that the defendant is actually 560 

removing the effects on that day, or is about to move out of the state with intent of 561 

changing his or her domicile. 562 

 The attachment order contains three main actions: 563 

 A command that specific property be attached; 564 

 That upon execution of a bond, possession be taken of the tangible personal 565 

property; and 566 

 That the principal defendant and co-defendant be summoned into court.   567 

 As a matter of practice in York County, a bond is required by the Clerk of 568 

Court before the attachment order/summons is issued and an endorsement 569 

to the effect that a bond has been executed and is in the hands of the court. 570 

 571 

o Subpoena Duces Tecum  572 

 In many court cases, documentary evidence is needed as well as the testimony of 573 

an individual witness regarding the documentary evidence.   574 
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 When such evidence is needed, a subpoena is issued to summons the person 575 

holding the documents, records, or books into court to present the documents for 576 

court examination and to testify with respect thereto.   577 

 This type of summons is called a "Subpoena Duces Tecum."   578 

 It is served in accordance with the rules which apply to service to a witness 579 

and, since it is usually served at a place of business, it is served there either to 580 

the individual named or his or her supervisor. 581 

 582 

o Unlawful Detainer Summons  583 

 See, Rent Actions below. 584 

 585 

 Circuit Court Actions 586 

o The Circuit Courts of Virginia are established under the Constitution of Virginia.   587 

o The Commonwealth presently has thirty-one Judicial Circuit Courts authorized.   588 

 Each of these courts of record has jurisdiction in one or more counties or cities of 589 

the state.   590 

 The Ninth Circuit Court of Virginia has jurisdiction in the County of York and 591 

City of Poquoson.   592 

 593 

o The types of cases heard in Circuit Court fall into three principal categories:  594 

 Law,  595 

 Chancery, and  596 

 Criminal.   597 

 598 

o All three can be cases, which either originate in Circuit Court or have been appealed 599 

in a county or city General District or Juvenile and Domestic Relations court.  600 

 Law cases are: 601 

 Motions for judgment,  602 

 Negligence suits, and  603 

 Money suits.   604 

 605 

 Chancery cases are:  606 

 Adoptions,  607 

 Divorces,  608 

 Separations,  609 

 Specific performance suits, and  610 

 Mechanic’s liens on real property and personal property.   611 

 612 

 Criminal actions consist of:  613 

 Cases referred by the Grand Jury from county or city General District or 614 

Juvenile and Domestic Relations court preliminary hearings,  615 

 Indictments presented to the Grand Jury by the Commonwealth’s Attorney, 616 

and  617 

 Other criminal cases, either misdemeanors or felonies where the defendant has 618 

appealed the county court decision or requests a trial by jury.   619 
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 620 

o All jury cases, whether law or criminal, are heard in Circuit Court.   621 

o Chancery cases are decided by a judge, never a jury, unless a specific issue or 622 

performance is involved.   623 

o The essential difference between law and chancery cases is that in a law case, the 624 

court has no equitable powers.  625 

 In law cases the court will administer justice according to the rules of common 626 

law,  627 

 Under chancery the court applies the principles of chancery law and follows the 628 

procedures of equity.   629 

 The option to file a suit in one or the other rests with the plaintiff or his or her 630 

attorney and, once initiated, cannot be changed unless the selection is 631 

obviously wrong, in which event, the judge can make the change. 632 

 633 

o The two most commonly used processes for Circuit Court actions are: 634 

 Notice of Motion for Judgment; and 635 

 Subpoena in Chancery 636 

 637 

o The first will have a law case number and the second will have a chancery number.   638 

 Affixed to each action, as a separate piece of paper, will be a "Proof of Service" 639 

form on which the return is made by the deputy making the service.  640 

 The "Notice of Motion for Judgment" will have attached to it a statement or 641 

affidavit which sets forth the specifics of the motion for judgment by the plaintiff.  642 

 The “Subpoena in Chancery” will have attached to it a “Bill of Complaint” which 643 

contains the details of the complaint, usually an action involving a pendente lite, 644 

divorce, or separation being made by the complainant.   645 

 A “Subpoena in Chancery” is in the nature of a summons to a defendant rather 646 

than a witness summons.   647 

 It requires the person named to appear before the court to answer the 648 

complaint of the petitioner or to show cause why he or she should not be 649 

required to give the relief demanded.   650 

 Divorce actions are heard before Commissioners in Chancery appointed by the 651 

court.      652 

 653 

 The commissioners hear the arguments in the matter and make recommendations 654 

to the court as to final disposition of the cases.    655 

 The court itself, however, handles all matters of temporary support, alimony, 656 

and temporary custody of children as well as any exceptions taken to the 657 

commissioner’s recommendations. 658 

 659 

 Petitions   660 

o A Petition is an application in writing to the court stating the circumstances upon 661 

which it is founded, and requesting an order of the court or such other relief as is 662 

desired by the petitioner.   663 

o Petitions are cases in chancery and often involve adoptions.   664 
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 "Petitions" are actions taken under chancery as distinguished from "motions" 665 

which usually refer to actions taken under law. 666 

 667 

 Confession of Judgment 668 

o This is an action where the defendant or debtor acknowledges in writing before the 669 

Clerk of Court, or any other person authorized to do so, that he or she is indebted to a 670 

certain creditor and confesses a judgment for so much principal and interest as the 671 

plaintiff is willing to accept.   672 

 Upon such confession, the Clerk of Court enters the date and time of day of the 673 

confession where such judgment is entered in the records.   674 

 A judgment by confession has almost all the weight of a judgment granted by the 675 

court itself and saves considerable time of the court and the parties involved.   676 

 677 

o A defendant confessing judgment is esteemed generally prohibited, in the absence of 678 

fraud, to question its validity on account of irregularities to which he or she did not 679 

object, or to dispute any facts set forth in the confession and, if after entry of the 680 

judgment, he or she ratifies it or accepts it, he or she is further stopped from denying 681 

the authority on which it was confessed.   682 

 It can be seen, therefore, that service on a copy of the confession of judgment to 683 

the defendant serves the purpose of accomplishing the ratification or acceptance, 684 

which makes the confession of judgment more binding. 685 

 686 

 Mechanics Lien 687 

o This is a statutory lien of a contractor, subcontractor, laborer, or material man who 688 

has performed labor or furnished material of the value of $50.00 or more for 689 

construction, repair, improvement, or removal of any building or structure affixed to 690 

real property with the consent of, or at the request of, the owner.   691 

 The lien attaches to the building upon which the labor or material was provided. 692 

 693 

o A mechanic’s lien can also apply to repairs performed on personal property, such as a 694 

vehicle or appliance. 695 

o In order to be effective, a mechanic’s lien on real property has to be recorded before 696 

the expiration of sixty (60) days from the time the structure is completed or the work 697 

thereon terminated;  698 

o Suit to enforce this lien must be brought before the expiration of six (6) months from 699 

the time the lien was recorded.   700 

 Petitions may be made to the appropriate court for sale of the property and, if on 701 

hearing the case, the court is satisfied that property should be sold to pay the debt, 702 

a court order is issued authorizing the Sheriff to sell the property and dispose of 703 

the proceeds in the same manner as if the sale were made under a writ of fieri 704 

facias.   705 

 706 

o Before making the sale, petitioner shall advertise the time, place, and terms thereof 707 

and give the owner notice by service as prescribed by the Code of Virginia, if the 708 

owner is a nonresident, or if owners address is unknown, it may be served by posting 709 
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a copy of the sale notice in three public places in the county wherein the property is 710 

located.   711 

 If such property is a motor vehicle registered in Virginia, the Commissioner of the 712 

Department of Motor Vehicles should be requested to advise if there are any liens 713 

thereon; if so, the lienholder must be notified by certified mail at the address given 714 

in the title certificate of the time and place of the property sale ten (10) days prior 715 

to the sale. 716 

 717 

 Rent Actions 718 

o Eviction,  719 

o Five-Day or Thirty-Day Notice,  720 

o Summons for Unlawful Detainer,  721 

o Writ of Possession. 722 

 A large percentage of the papers served by the deputy in urban and suburban areas 723 

involve legal actions stemming from lease and rental situations usually due to 724 

default in rental payments, but sometimes based on the tenant being destructive, 725 

obnoxious or otherwise in violation of the terms of the lease or rental agreement, 726 

or simply that the owner desires the property for his or her own use. 727 

 728 

o Five And Thirty Day Notices 729 

 The first action in the process is the serving of a Five-Day Notice to the tenant, if 730 

tenant is in arrears in rent, or a Thirty-Day Notice if tenant rents on a monthly 731 

basis and the landlord desires to evict the tenant for reasons other than 732 

delinquency.   733 

 The Five or Thirty-Day Notice is received directly in the Sheriff’s Office from the 734 

property owner or owner’s agent or attorney.  735 

 It does not go through the Clerk of Court, it is a legal requirement that the five or 736 

thirty day notice be served before the next step leading to eviction can be taken. 737 

 The Five-Day Notice consists of a statement to the effect that if the rent is not 738 

paid within five days from the date of service, action will be taken for 739 

possession of the apartment or residence occupied by the tenant.  740 

 The Thirty-Day Notice consist of a statement to the effect that the owner 741 

intends to take possession of the leased property due to either: 742 

 A breach of contract, or 743 

 In the case of a month to month lease, the owner is not renewing the lease 744 

and the tenant has thirty (30) days to vacate the premises in accordance 745 

with Section 55-248.37, Code of Virginia. 746 

 747 

o Unlawful Detainer 748 

 The next step which is taken after an elapse of the five or thirty day notice time is 749 

the securing of a Summons for Unlawful Detainer by the plaintiff.   750 

 This detainer is obtained by the plaintiff from the Clerk of Court upon filing of 751 

an affidavit and presentation of the proof of service of the five or thirty day 752 

notice.   753 

https://law.lis.virginia.gov/vacode/title55/chapter13.2/section55-248.37/
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 The summons for unlawful detainer is then sent to the Sheriff for service 754 

to the defendant.   755 

 756 

 This paper summons the defendant to appear in General District Court on a 757 

certain date to answer the complaint that said defendant (tenant) is, in effect, in 758 

unlawful possession of the specified premises and detains the owner from 759 

possession thereof.   760 

 At the bottom of the unlawful detainer is appropriate wording for the judgment 761 

action, which grants the plaintiff authority to recover possession of the premises 762 

involved and may also include a money judgment.   763 

 Usually the defendant does not appear in court to contest the action and the 764 

judgment is granted the plaintiff by default. 765 

 766 

o Eviction 767 

 Judgment in favor of the plaintiff leads to the third and final step, the eviction.   768 

 This is brought about by a Writ of Possession secured by the plaintiff from the 769 

Clerk of Court ten (10) days after judgment of the unlawful detainer.   770 

 The court holds these papers in order to give the defendant ten (10) days in 771 

which to perfect an appeal.  772 

 In the event the Court grants the plaintiff immediate possession of the 773 

property, the paper is sent to the Sheriff’s Office to set up the eviction date 774 

upon the expiration of the ten (10) day appeal timeframe. 775 

 776 

o Writ of Possession 777 

 When the writ is received in the Sheriff’s Office, the original is retained by the 778 

deputy as authority for the action and upon which to make a return when the 779 

eviction is completed.   780 

 Service of the writ, along with the sheriff’s office eviction form is served to 781 

the defendant in person, or by substituted service or by posting.   782 

 This notice is made out by the deputy to show the name and address of the 783 

defendant, the docket number and the date and time the premises must be 784 

vacated which is a minimum of seventy-two (72) hours as required by law. 785 

 In cases where the Court grants immediate possession to the plaintiff, the 786 

deputy may schedule the eviction to take place on the day following the 787 

ten (10) day appeal timeframe. 788 

 The seventy-two (72) hour notice requirement still applies. 789 

 790 

 The deputy’s action on the Writ of Possession is as follows:  791 

 Fill out the eviction notice to the tenant after coordinating with owner or 792 

manager of premises.   793 

 Make sure owner/manager understands it is their responsibility, and not 794 

that of the Sheriff, to move the defendant’s furniture and personal property 795 

out of and off the premises if the defendant has not done so voluntarily by 796 

the time set for eviction.   797 
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 The furniture and personal property of the defendant shall be moved to the 798 

nearest public right-of-way. 799 

 The landlord, at their discretion, may: 800 

 Place the property in a storage area, 801 

 Place the property in a storage unit, 802 

 Allow the property to remain at location the eviction took place. 803 

 This is referred to as “A Lock Out.” 804 

 805 

 In the event the landlord chooses to utilize any of the above options, 806 

they must allow the tenant reasonable access to their property for 807 

twenty-four (24) hours following the eviction. 808 

 809 

 If the plaintiff has not made sufficient arrangements to move the 810 

defendant’s property in a timely manner coinciding with the eviction date, 811 

the deputy conducting the eviction may cancel and reschedule the eviction. 812 

 813 

 The defendant will be given a minimum of seventy-two (72) hours prior notice to 814 

the eviction in order to make arrangements to move voluntarily.   815 

 If the defendants move out before being physically evicted, the eviction action 816 

is considered completed and the Writ of Possession noted accordingly.   817 

 In the event of inclement weather at the scheduled time for the eviction.  818 

 It is the practice of the York-Poquoson Sheriff’s Office to postpone the 819 

eviction until such time as the eviction can be carried out, unless the 820 

eviction involves a lock out. 821 

 822 

 No less than two deputy sheriffs shall be assigned to eviction actions.  823 

 A deputy will be assigned to each of the following locations:  824 

 Eviction location, and  825 

 The location of the nearest right-of-way, where the defendant’s property is 826 

being placed. 827 

 828 

 Deputy Sheriff’s participating in an eviction action shall notify 911 Emergency 829 

Communications Center of their location and the reason for being there. 830 

 If forced entry must be made to the owner’s property, a supervisor shall be 831 

notified prior to entry being attempted.   832 

 Attempts to locate keys to property shall be made.   833 

 If no keys are available, deputies shall contact a locksmith or gain access by 834 

means creating the minimum amount of damage.   835 

 836 

 Any weapons, jewelry, money or other valuables will be retained by the deputy 837 

conducting the eviction if the defendant is not present.   838 

 All valuables mentioned in this section will be stored in the property and 839 

evidence room in accordance with GO 2-15, Evidence Procedures, and shall 840 

be:  841 

 Returned to the defendant at a later date, or  842 

https://powerdms.com/docs/62421


 

 

Page 20 of 29 

 

 Disposed of in accordance with GO 1-17, Disposal of Non-Evidentiary 843 

Property. 844 

 845 

 Deputies shall not risk themselves moving or transporting any chemical or 846 

hazardous material.   847 

 Any situation involving chemicals or hazardous materials shall be 848 

immediately reported to a supervisor.   849 

 Supervisors shall contact county fire and rescue or Department of Emergency 850 

Management hazardous materials specialists for guidance.   851 

 The County of York nor the York-Poquoson Sheriff’s Office shall assume 852 

liability for receiving, transporting, or disposing of chemicals or hazardous 853 

materials. 854 

 855 

 No chemical or hazardous material shall be left at the nearest right-of-way 856 

location.   857 

 The exclusive responsibility to remove any chemicals or hazardous materials 858 

shall rest with the plaintiff.   859 

 860 

o Mobile Home Evictions 861 

 Upon receipt of a court-ordered Writ of Possession involving a mobile home, the 862 

deputy shall: 863 

 Serve a copy of the Writ of Possession and give written notice of eviction, not 864 

less than seventy-two (72) hours, to the mobile home occupants using the 865 

eviction form. 866 

 Notify the landlord/lot owner of the date and time of the scheduled eviction. 867 

 Notify the lienholder, if known, of the impending eviction status. 868 

 Notify the landlord/lot owner of available options: 869 

 The mobile home can be stored on the mobile home property and then 870 

disposed of according to law. 871 

 The homeowner can move the mobile home at his expense unless the 872 

landlord has a lien on the mobile home. 873 

 874 

 Eviction Execution 875 

 If the mobile home has been removed or is in the process of being removed by 876 

the owner, the deputy may extend the allotted time necessary to complete the 877 

removal and then give possession of the lot to the lot owner.   878 

 The executed Writ of Possession is then returned to court. 879 

 880 

 If the mobile home has not been removed by its owner at the end of seventy-881 

two (72) hours, the deputy shall:  882 

 Evict any occupant(s) and  883 

 Possession of the lot is then given to the landlord/lot owner.   884 

 The executed Writ of Possession is returned to the court. 885 

 886 

o Warrant of Distress 887 

https://powerdms.com/docs/62421
https://powerdms.com/docs/62421
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 In addition to the Writ of Possession, eviction, action, the plaintiff has another 888 

remedy when rent is past due by obtaining a Warrant of Distress.   889 

 This kind of warrant provides authority for the Sheriff to levy on the goods and 890 

chattels of the delinquent tenant and subsequently to sell the property levied upon 891 

in an effort to make the amount of money, plus costs, set forth in the warrant. 892 

 It is an action which is taken only when rent is past due under a contract and is in 893 

the nature of an attachment (before judgment) on the personal property of the 894 

lessee, his or her assignee, or subtenant, found on the premises under lease, or any 895 

other location if the property has not been removed from the said premises more 896 

than thirty (30) days. 897 

 The first part of the warrant is the affidavit, which establishes the basis for the 898 

action to be taken by the Sheriff.  899 

 The language used requires the Sheriff to distrain.   900 

 Distrain, by definition, means to "levy a distress," and distress means to 901 

"seize or detain."  902 

 903 

 The action is initiated, under statutory authority, at the District Court level but 904 

is returnable in the Circuit Court.   905 

 906 

 The plaintiff cannot ask for a sale of the goods levied upon until ten (10) days 907 

after the levy is made during which period the defendant or debtor can contest the 908 

action in the court where the property is located.   909 

 Also, prior to the sale taking the place, the plaintiff has to post a surety bond 910 

in an amount equal to the value of the property or double the value in the case 911 

of an attachment; such bond must to be provided to the Sheriff.   912 

 913 

 The distress levy is usually uncontested but does serve to pressure the defendant 914 

into paying the back rent, thereby making a sale unnecessary.  915 

 If a sale is directed, it is made under a Writ of Venditioni Exponas (expose to 916 

sale) and, as indicated, must be accompanied by the indemnifying bond.   917 

 918 

 After the Writ of Venditioni Exponas is issued by the Clerk of the Circuit Court 919 

and the sale notice is posted, then ten (10) days must elapse before a sale can be 920 

held. 921 

 922 

 Levies, Seizures and Sales 923 

o There are two basic kinds of levies/seizures and sales that are customarily acted upon 924 

by the sheriff’s office.   925 

o One kind of levy and sale has been covered above under rent actions; namely, the 926 

action taken under a distress warrant and the venditioni exponas type of sale made as 927 

a result of the distress levy.  928 

o Both the distress warrant levy and a levy made as directed in an attachment before 929 

judgment are actions taken initially without a judge hearing a case.   930 

 A seizure of the property, however, made under a distress levy is effected only 931 

after the prescribed, ten (10) day, time of appeal of the distress levy has elapsed. 932 
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 933 

o The other main category of levy, seizure, and sale is that which results from judgment 934 

and which is referred to generally as an execution.   935 

 An execution is the judicial process, which enforces or carries out a judgment or 936 

decree.   937 

 The two main types of executions are:  938 

 A Writ of Fieri Facias, which is the means to enforce a money judgment by 939 

levy and sale of the property of the defendant, and  940 

 The writ of possession, which enables the plaintiff to obtain possession of 941 

specific property, such as an apartment or residence, by evicting the occupant 942 

thereof, or a  943 

 Writ of Possession action, Detinue, taken after judgment under a conditional 944 

sales contract to recover specific articles of personal property in possession of 945 

the judgment debtor.   946 

 In this case, the defendant has the option of retaining the specific property 947 

or paying the amount of the judgment.   948 

 949 

 The type of levy, seizure, and sale covered in the balance of this section will 950 

be restricted to executions carried out under a Fieri Facias.   951 

 952 

 Writ of Fiera Facias 953 

o In considering the relationship between a fiera facias and a levy carried out under a 954 

fieri facias, the following points are relevant: 955 

 A lien on the personal estate of the judgment debtor is established dating from the 956 

exact time that the writ of fieri facias is received in the sheriff’s office for 957 

execution and is endorsed with year, month, day, and time of day the writ is 958 

received.   959 

 This procedure is followed so that the sheriff’s office can control the priority 960 

on levies when more than one is received for execution against the same 961 

individual. 962 

 963 

 This lien covers leviable property as well as non-leviable property, such as bonds, 964 

notes, stocks, etc., which the judgment debtor has or may acquire "on or before 965 

the return date of such writ," except such property as is exempt under provisions 966 

of Title 34.   967 

 The lien extends only to non-leviable property located within the 968 

Commonwealth and leviable property within the Sheriff’s bailiwick. 969 

 970 

o In Virginia, the fieri facias is returnable within ninety (90) days after its issuance to 971 

the court from which it was issued.   972 

 A lien on tangible property automatically ceases if an actual levy has not been 973 

made on or before the return date. 974 

 975 

o The lien acquired by placing a writ of fieri facias in the hands of the Sheriff is so 976 

imperfect in nature and unspecific as to the goods of the debtor that establishment of a 977 
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solid lien and security for the debt is unknown until exemption requirements are met 978 

and a levy can be effected.   979 

 The levy, in effect, specifies the goods and chattels levied upon and is necessary 980 

as a basis for advertising the property and selling it within six (6) months after 981 

execution. 982 

 983 

o A levy can be made only upon specific tangible property.   984 

 Actual seizure of the property recovered is not necessary if the deputy has the 985 

property in his/her view and power to seize it if he/she so chooses, and notes on 986 

his/her writ the facts of the levy. 987 

 988 

o Specific points to keep in mind in effecting a levy under a fieri facias are as follows: 989 

 After receipt and endorsement of the fieri facias in the sheriff’s office, the actual 990 

levy is the next step necessary before a sale can be made. 991 

 Although the fieri facias authorizes seizure of property, the practice in Virginia 992 

has been to permit it to remain on the premises of the debtor until the day of sale 993 

in order to save expenses. 994 

 A valid levy can be made on household goods in the owner’s absence; no formal 995 

notice is necessary.   996 

 It is the practice of the York-Poquoson Sheriff’s Office to leave a copy of the 997 

levy sheet with or on (one of) the items levied upon. 998 

 999 

 In making a levy, the Sheriff is acting as agent for the plaintiff.   1000 

 The plaintiff or his/her attorney has authority to control the execution and to 1001 

say whether the levy should be modified or canceled.  1002 

 The plaintiff retains the right to sue out a new execution. 1003 

 1004 

 A deputy making the levy may, if need be, break open, or cause to be opened by a 1005 

locksmith, the outer doors of a dwelling house in the daytime, after first having 1006 

demanded admittance of the occupant, to make a levy.   1007 

 The deputy may also levy on personal property in the possession of the judgement 1008 

debtor when such property is in open view.   1009 

 It shall be the practice of the York-Poquoson Sheriff’s Office to first check to 1010 

insure that the defendant does live at the address.   1011 

 Deputies will leave notice on the door that access to the premises is needed to 1012 

execute the writ.   1013 

 If the deputy has not received response by the next day, he/she should then 1014 

check with neighbors, mail carrier, paper carrier, etc., to determine whether 1015 

the defendant is out of the area.   1016 

 Only as a last resort should entry be forced to complete a levy, and then 1017 

only after the deputy’s supervisor has been notified and has approved the 1018 

entry. 1019 

 1020 

 Levy on any personal property in the possession of the defendant, regardless of 1021 

his/her claim that it does not belong to him/her, etc.   1022 
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 The claimant or third party involved has a right to claim ownership by filing 1023 

the necessary affidavit with the Clerk of Court in accordance with Section 1024 

8.01-227, Code of Virginia. 1025 

 1026 

 When listing property, deputies shall identify it using:  1027 

 Make,  1028 

 Model,  1029 

 Serial number, etc.   1030 

 1031 

 If none of these are available, some definite description, such as a sheriff’s office 1032 

identifying number, should be used so that, if necessary, it can be identified at a 1033 

later date. 1034 

 Levy on property that would be equal in value to the amount claimed in the 1035 

warrant.  1036 

 Place a fair market value on items and bear in mind not to over-levy, unless 1037 

circumstances alter the above, such as property that has been abandoned, and 1038 

it is necessary to attach all property in order to dispose of it. 1039 

 1040 

 If the plaintiff requests seizure of the property prior to sale which is sometimes 1041 

desirable in the case of mobile vehicles, a bond is provided to the Sheriff by the 1042 

plaintiff for an amount double the value of the vehicle.   1043 

 Identification, including license number and registration information, is also 1044 

furnished by the plaintiff.   1045 

 The vehicle or property is moved at the plaintiff’s expense to an area of safe 1046 

storage pending the sale. 1047 

 1048 

 When the execution is in favor of the Commonwealth, a levy can be made on 1049 

realty, but normally a levy is made only on personal property.   1050 

 It is still necessary, however, to attempt to satisfy the debt out of the personal 1051 

property before selling the realty. 1052 

 1053 

 Property and articles exempt from a levy made under a fieri-facias are set forth in 1054 

Section 34-26, Code of Virginia and Section 34-27, Code of Virginia.   1055 

 The articles most commonly found and which are exempt include the 1056 

following:  1057 

 Necessary wearing apparel of the debtor and his/her family;  1058 

 Sufficient beds,  1059 

 Bedding,  1060 

 Tables, and chairs needed for the size of the family; plus  1061 

 A refrigerator,  1062 

 Washing machine,  1063 

 Cooking utensils,  1064 

 One sewing machine and,  1065 

 In the case of a mechanic, tools of his/her trade.   1066 

 1067 

https://law.lis.virginia.gov/vacode/title8.01/chapter7/section8.01-277/
https://law.lis.virginia.gov/vacode/title34/chapter3/section34-26/
https://law.lis.virginia.gov/vacode/title34/chapter3/section34-27/
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 A detailed list, as set forth in Section 34-26, Code of Virginia and Section 34-27, 1068 

Code of Virginia shall be provided to each deputy making levies.   1069 

 In addition, each householder has a basic exemption of property, either realty 1070 

or personality, not exceeding five thousand dollars as provided in Section 34-1071 

4, Code of Virginia.   1072 

 This householder’s exemption is usually waived at the time the debtor 1073 

signs or executes a promissory note or other obligation of indebtedness. 1074 

 1075 

 A levy cannot be made on intangible personal property, but a lien attaches to it 1076 

and it may be sold by court order within a year after the return date of the 1077 

execution.   1078 

 The lien in this case continues as long as judgment can be enforced and it does 1079 

not matter whether the return date of the writ has passed or not. 1080 

 1081 

 Personal property belonging to a wife may not be levied upon under an execution 1082 

for the debt of her husband.   1083 

 For example, if ownership of an automobile is registered in both husband and 1084 

wife names, a levy based on a judgment against the husband cannot be made 1085 

on the wife’s interest in the automobile.   1086 

 It can be made against the husband’s interest, however, and at the sale 1087 

advertised specifically as applying to the husband’s interest only.   1088 

 Such a sale would not appeal to the average buyer, but the plaintiff 1089 

may wish to buy the husband’s interest at the time of sale or the wife 1090 

may wish to purchase her husband’s interest and thereby obtain full 1091 

title to the vehicle.   1092 

 If the plaintiff buys the husband’s interest, the plaintiff would need 1093 

to take the case to court for a determination of the respective 1094 

interests and obtain a court filing for settlement of the suit in 1095 

accordance with Section 55-35, Code of Virginia. 1096 

 1097 

 At the time the levy is made the deputy making the levy shall estimate the value of 1098 

the property levied upon and make a notation on the levy sheet on the amount of 1099 

the indemnifying bond required.   1100 

 The amount of the bond is set at the estimated value of the property in the case 1101 

of a fieri facias (or a warrant of distress).   1102 

 In York County this bond is usually not required unless the property is to 1103 

be seized and sold. 1104 

 1105 

 One exception to be noted to the general rule that a levy can only be made on 1106 

specific tangible property is that a levy on shares of stock is valid provided the 1107 

shares are actually seized by the deputy executing the writ and are surrendered to 1108 

the corporation, or their transfer by the debtor is enjoined.   1109 

 Real estate cannot be levied upon and sold under an execution; however, if the 1110 

judgment on which the execution issues is a lien on real estate, the lien can be 1111 

enforced after all property of the debtor has been exhausted.   1112 

https://law.lis.virginia.gov/vacode/title34/chapter3/section34-26/
https://law.lis.virginia.gov/vacode/title34/chapter3/section34-27/
https://law.lis.virginia.gov/vacode/title34/chapter2/section34-4/
https://law.lis.virginia.gov/vacode/title34/chapter2/section34-4/
https://law.lis.virginia.gov/vacode/title55/chapter3/section55-35/
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 Jurisdiction to enforce the lien of a judgment shall be in equity.   1113 

 The chancery court can order the amount of the judgment unless such rents 1114 

and profits will not satisfy the judgment within five (5) years, in which case 1115 

the court may direct the property sold.  1116 

 See Section 8.01-462, Code of Virginia. 1117 

 1118 

 A levy cannot be made on the contents of a locked safe deposit box since the 1119 

contents are not within view or power of a seizure unless the renter opens it 1120 

voluntarily; however, in any case where a bank or trust company having for rent 1121 

safe deposit boxes, is served with a notice of a lien of fieri facias or a summons in 1122 

garnishment in which a renter or lessee of a safe deposit box is named defendant 1123 

or judgment debtor, it shall be the duty of such bank or trust company to deny 1124 

such renter or lessee access to the safe deposit box rented or leased in the name of 1125 

the defendant or judgment debtor, unless otherwise directed by a court of 1126 

competent jurisdiction or by the judgment creditor, in accordance with Section 1127 

6.1-333, Code of Virginia. 1128 

 1129 

 Bankruptcy  1130 

o Bankruptcy is a proceeding under Federal law in which a person or a business 1131 

declares themselves unable to meet their existing obligations and,  1132 

 Chapter 7 Bankruptcy 1133 

 Petitions the bankruptcy court to take what assets they have, if any, and 1134 

distribute them, as far as they will go, among the creditors, and then legally 1135 

cancel any unsatisfied portion of those obligations.  1136 

 1137 

 Chapter 11 and 13 Bankruptcy 1138 

 Petitions the bankruptcy court to grant them time to reorganize themselves in 1139 

the prospect of being able to meet their obligations in a reasonable period, but 1140 

be basically excused from making payments on those obligations during the 1141 

reorganization time frame.  1142 

 1143 

o Since bankruptcy is a Federal action, it takes precedence over most civil claims 1144 

against the debtor, even those which have been brought to a judgment in the state 1145 

courts.   1146 

 Generally speaking, about the only debts, which are not affected by bankruptcy 1147 

are: 1148 

 Fines or awards assessed against the debtor for some criminal action. 1149 

 Alimony payments. 1150 

 Maintenance or support payments, usually for children, 1151 

 Student Loans, 1152 

 Debts not listed in the bankruptcy. 1153 

 1154 

o Since bankruptcy generally supersedes civil claims against a debtor, the Sheriff is 1155 

placed in a difficult position when he goes to serve a civil process, or take action such 1156 

https://law.lis.virginia.gov/vacode/title8.01/chapter17/section8.01-462/
https://law.lis.virginia.gov/vacode/title6.2/chapter23/section6.2-2304/
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as a levy toward execution of a state court judgement, and is confronted by a claim by 1157 

the debtor defendant that has been filed. 1158 

 It must be noted that merely filing for bankruptcy is not an automatic guarantee 1159 

that the debtor’s petition will be accepted by the bankruptcy court.  1160 

 There are conditions which the debtor must meet, and documentation which the 1161 

debtor will be furnished if the bankruptcy court does accept his petition. 1162 

 1163 

o When the Sheriff is faced with a debtor’s claim of having filed bankruptcy, the Sheriff 1164 

should require appropriate documentation from the debtor before making his return 1165 

on the process of the state court.   1166 

In the event the debtor is unable to furnish appropriate documentation, the Sheriff 1167 

should: 1168 

 Seek immediate legal counsel with the Commonwealth Attorney, or county 1169 

attorney as to how to proceed, or 1170 

 Serve the process or make the levy so as to protect the plaintiff’s interest in the 1171 

state civil action, and then seek immediate legal counsel.   1172 

 The service or the levy could always be canceled if it is later determined that 1173 

the debtor’s claim of bankruptcy is valid.   1174 

 For additional information see, Chapter Nine, Virginia Sheriff’s 1175 

Association Handbook, Service of Civil Process and Related Sheriff’s 1176 

Office Functions. 1177 

 1178 

 Disposition of Property from Acquisition  1179 

o Sales 1180 

 The sale is the final action taken under a writ of fieri facias.   1181 

 The following considerations apply to such actions: 1182 

 Only property subject to levy and which has been levied upon can be sold. 1183 

 It is required that notices of the time and place of the sale be posted at least ten 1184 

(10) days prior to the day of the sale. 1185 

 The notice of sale is posted at some place near the residence of the owner, if 1186 

he or she resides in the county, and at two other public places in the county. 1187 

 The Sheriff may, at his discretion, advertise the sale and items to be sold in 1188 

local newspaper. 1189 

 If the property is expensive to keep or perishable, the court or authority 1190 

issuing the fieri facias can order that the sale be made without waiting for 1191 

the ten-day period to elapse. 1192 

 1193 

 The property shall be sold, at the time and place so established, to the highest 1194 

bidder, for cash, as may be necessary to make the amount of the fieri facias.   1195 

 When property remains unsold because of no bidders or because of an 1196 

insufficient bid, the sale may be postponed and the property again advertised, 1197 

stating the fact that no bidders or an insufficient bid, and that the property will 1198 

be sold peremptory under a writ of venditioni exponas in accordance with 1199 

Section 8.01-485, Code of Virginia. 1200 

 1201 

https://law.lis.virginia.gov/search_cov.aspx?query=8.01-485
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 No Sheriff, Sergeant, City or Town Constable or High Constable, or any deputy of 1202 

such office, or county employee shall directly or indirectly may purchase effects 1203 

sold under a writ by such officer or deputy. 1204 

 No officer of the county or employee of the county, shall directly or indirectly, bid 1205 

on or purchase, property sold under a writ by an officer in accordance with 1206 

Section 8.01-498, Code of Virginia. 1207 

 The deputy must collect for each item sold even if the plaintiff buys it and wants 1208 

to pay only costs. 1209 

 As each item is sold, the deputy shall list:  1210 

 The buyer,  1211 

 Amount, and  1212 

 Item number on the copy of sale notice.   1213 

 1214 

 If the number of items for sale is extensive, it is advisable for the deputy making 1215 

the sale to have clerical assistance in marking the items for identification, keeping 1216 

track of the cash and giving receipts for same to the buyers. 1217 

 The day before the sale, it is recommended to contact the plaintiff to make sure 1218 

there has been no settlement and that the plaintiff or his or her attorney will be 1219 

present at the sale.  1220 

 It is the practice of the York-Poquoson Sheriff’s Office, that prior to the sale, the 1221 

plaintiff or his or her attorney take the following actions: 1222 

 Obtain a Sheriff’s Indemnifying Bond, unless sale is ordered by the court.   1223 

 Provide the Sheriff with a written statement advising whether or not liens exist 1224 

on items to be sold, and  1225 

 A letter or teletype from the Department of Motor Vehicles regarding any 1226 

liens on the vehicles.  1227 

 The plaintiff also submits an itemized list of court costs, bond premium, and 1228 

total amount required to settle the claim. 1229 

 1230 

 When there is insufficient time on the appointed date for the sale to be completed, 1231 

the sale may be adjourned from day to day until completed. 1232 

 Each sale is made on an "as is" basis with no warranties implied as to the quality 1233 

or soundness of the goods sold.   1234 

 If an item has a lien on it, however, it is sold subject to the lien as advised by 1235 

the auctioneer based on information supplied by plaintiff.   1236 

 If the sale price is not in excess of the lien, plus costs, no sale should be 1237 

made. 1238 

 1239 

 At each sale scheduled, a sale folder is prepared in which background papers are 1240 

kept.   1241 

 A sale checklist is maintained in this folder to insure that the required steps are 1242 

taken prior to the sale.   1243 

 In addition, copies of the levy and the sale notice are filed in the folder.   1244 

 The procedure as described above is performed at the actual sale.   1245 

 1246 

https://law.lis.virginia.gov/vacode/title8.01/chapter18/section8.01-498/
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 The sale is started by reading the sale notice which, subsequent to the levy, will 1247 

have been adjusted or noted, if necessary, to reflect liens or other information 1248 

supplied by the plaintiff. 1249 

 If property which has been levied upon is also to be seized preceding the sale, the 1250 

owner may retain possession of such property until the date of sale provided he or 1251 

she gives the Sheriff a forthcoming bond with sufficient surety payable to the 1252 

Plaintiff, which states the property shall be forthcoming at the day and place of 1253 

sale.   1254 

 The forthcoming bond would specifically state the amount due, including the 1255 

officer’s fee for taking the bond, commissions, and other lawful charges, if 1256 

any, and that service of the writ has been made.   1257 

 The law relating to forthcoming bonds was passed for the benefit of the 1258 

owner of the goods taken, to enable him or her at his or her own risk to 1259 

retain possession and use of the goods and to avoid the expense of their 1260 

safekeeping until the day of sale. See Section 8.01-526, Code of Virginia. 1261 

 1262 

 The Sheriff may charge a recovery fee from the party for whom the sale was 1263 

performed of the expenses incurred for advertisement of the proposed sale and 1264 

property in accordance with Section 15.2-1609.3, Code of Virginia.  1265 

https://law.lis.virginia.gov/vacode/title8.01/chapter19/section8.01-526/
https://law.lis.virginia.gov/vacode/title15.2/chapter16/section15.2-1609.3/
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