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POLICY
It shall be the policy of the York-Poquoson Sheriff’s Office to only seek and obtain Emergency

Substantial Risk Orders once all of the criteria defined by the Code of Virginia for issuance of
such orders is met.

PURPOSE
The purpose of this policy is to provide guidance to deputy sheriff’s for the procedures to be
used to obtain an Emergency Substantial Risk Order, the process for securing firearms from the

person subject to an Emergency Substantial Risk Order and the disposition of such firearms
when the order expires or is dismissed.

DEFENITIONS

e Emergency Substantial Risk Order
o An Emergency Substantial Risk Order is defined by Section 19.2-152.13., Code of
Virginia as an order issued by judge or magistrate which prohibits the person subject
to the order, for the duration of the order, from the following:
= Purchasing a Firearm;
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= Possessing a Firearm;
= Transporting a Firearm.

Criteria for Issuance of an Emergency Substantial Risk Order

o An Emergency Substantial Risk Order may be issued by a judge or a magistrate upon

finding of probable cause that person:

= Poses a substantial risk of personal injury to himself, or
= Poses a substantial risk to others, in the near future, and
= By such persons possession or acquisition of a firearm.

Petitions for an Emergency Substantial Risk Order

o An Emergency Substantial Risk Order may only be issued upon the petition of:
= The Attorney for the Commonwealth;
= A Law Enforcement Officer.

When Emergency Substantial Risk Order becomes effective
o Emergency Substantial Risk Orders shall be effective upon personal service on the
person who is subject to the order.

Expiration of Emergency Substantial Risk Orders
o An Emergency Substantial Risk Order shall expire:
= 11:59 PM on the fourteenth (14") day following issuance of the order, or
= 11:59 PM on the next day the Circuit Court for the jurisdiction where the order
was issued if the fourteenth (14" day falls on a day the Court is not in session.

Venue for issuance of an Emergency Substantial Risk Order
o An Emergency Substantial Risk Order may be issued in the following jurisdictions:
= Where the person who is subject to the order has his principal residence;
= Where the person who is subject to the order has engaged in any conduct upon
which the petition for the emergency substantial risk order is based.

Substantial Risk Order

o No later than 14 days following the issuance of an Emergency Substantial Risk Order

the Circuit Court shall hold a hearing to determine if a Substantial Risk Order should
be entered.

o A Substantial Risk Order is an order issued by the Circuit Court in the jurisdiction
where an Emergency Substantial Risk Order has been issued.

o A Substantial Risk Order shall prohibit the person subject to the order from the
following during the duration of the order:
= Purchasing a Firearm;
= Possessing a Firearm;
= Transporting a Firearm.

Criteria for issuance of a Substantial Risk Order
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o A Substantial Risk Order may be issued by the Circuit Court Judge upon a finding of
clear and convincing evidence that, in the near future, by such persons possession or
acquisitions of a firearm, the person:
= Poses a substantial risk of personal injury to themselves, or
= Poses a substantial risk to other individuals.

% In considering if clear and convincing evidence exists the Judge shall consider
any relevant evidence including following:
» Recent acts of violence, force or threat as defined in Section 19.2-152.7:1.,
Code of Virginia, directed toward another person or himself.

e When Substantial Risk Orders becomes effective
o A Substantial Risk Order is effective upon personal service on the person subject to
the order.
= Substantial Risk Orders may be issued for a specified period of time up to a
maximum of 180 days.
= Prior to the expiration of the order the Attorney for Commonwealth or law
enforcement officer may file a motion with the court to extend the order.
%+ The Court may extend the order for a specified period of time or up to an
additional 180 days if no time is specified.
» There is no limit on the number of extension that may be granted.
» The same criteria that resulted in the initial order must continue to be
present in each subsequent extension of the order.

e Expiration of Substantial Risk Orders
o Substantial Risk Orders expire at:
= 11:59 PM on the date specified in the order, or
= 11:59 PM on the last day of the 180 day period if not date is specified.

e Substantial Risk
o For the purposes of this policy a person who poses a substantial risk shall be defined

as but not limited to:

= Anindividual who, in the near future, poses a risk of personal injury to himself or
others, by such person’s possession or acquisitions of a firearm,

= A person has committed recent acts of violence, force or threat while using or
threatening the use of a firearm against himself or others,

= Based on a complaint that a threat of violence or force, either verbal or in writing,
has been made involving the use of a firearm,

= A complaint that the person has a history of recent acts of violence, force or
threats of such toward himself or others which involved the use of firearms.

PROCEDURES

e Petitions for Emergency Substantial Risk Orders and Investigations
o Section 19.2-152.13.A., Code of Virginia, requires that prior to the filing of petition
for an Emergency Substantial Risk order that an independent investigation shall be
conducted by law enforcement to determine that grounds for the petition exist.
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= The judge or magistrate considering the petition will consider the following:
% Relevant evidence including;
» Recent acts of violence, force or threat as defined in Section 19.2-152.7:1.,
Code of Virginia, against himself or others.

All complaints received that could potentially lead to the seeking and/or issuance of

an Emergency Substantial Risk Order shall be investigated.

Complaints received that require an investigation into whether an Emergency

Substantial Risk Order is appropriate may be, but not limited to, the following:

= Acts of or threats of violence against himself or another involving the use of a
firearm,

= Third party complaints of the threat, either verbal or in writing, against that
person or another involving the use a firearm,

=  Workplace complaints from a co-worker that a person or co-worker in the
workplace is armed and acting unusual or displaying inappropriate anger,

= Complaints from medical providers or mental health providers that a patient has
made threats against himself or others involving the use or suspected use of a
firearm

All complaints that are investigated regarding the seeking and/or issuance of a

petition for an Emergency Substantial Risk Orders and details of the investigation

shall be documented in written report in the Sheriff’s RMS system whether a Petition

for an Emergency Substantial Risk Order is sought or not.

= The affidavit completed following such investigations shall be attached to the
report in the RMS, whether the order is issued or not.

= |f the order sought is not issued the reason, if given, for denial of the order shall
be documented in the report.

Investigations conducted pursuant to Emergency Substantial Risk orders shall focus

on the above listed criteria and based on probable cause.

Emergency Substantial Risk Order petitions shall not be based solely on the

following:

= The mere fact a person owns or possesses firearms;

= A persons political affiliation or beliefs;

= The fact that a person has pictures posted on social media with them holding or
shooting firearms.

Deputy Sheriff’s petitioning for Emergency Substantial Risk Orders shall do so under

oath and supported by an affidavit.

An independent law enforcement investigation is required even if the petition to be

filed is filed by the Commonwealth’s Attorney.

= Requests by the Commonwealth’s Attorney for an investigation into a petition for
an Emergency Substantial Risk Order shall be directed to the highest ranking on
duty supervisor of the rank of sergeant or higher who shall assign the case for
investigation.
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o Prior to submitting a petition and affidavit for an Emergency Substantial Risk Order,

the investigation, petition and affidavit shall be reviewed and approved by the highest

ranking on duty line supervisor at the minimum rank of sergeant.

= This approval authority shall not be delegated to anyone below the rank of
sergeant.

Service of Emergency Substantial Risk Orders
o Once issued, Emergency Substantial Risk Orders are only valid upon person service

of the order on the person subject to the order.
= Emergency Substantial Risk Orders shall be served forthwith.

Once the order is served and in accordance with Section 19.2-152.13.C., Code of
Virginia, the person subject to the order shall be given the opportunity to voluntarily
surrender any firearms in their possession.

Search Warrants Related to Emergency Substantial Risk Orders
o Nothing in this policy shall preclude a deputy sheriff from obtaining a search warrant,

to seize firearms possessed by the person subject to the order, immediately after

obtaining an Emergency Substantial Risk Order and prior to the service of the order,

if probable cause exists to believe the person subject to the order possesses firearms.

However, the person subject to the order shall be given the opportunity to voluntarily

surrender any firearms possessed prior to executing the search warrant.

= The issuance of search warrant in relation to an Emergency Substantial Risk
Order shall not be sought or applied for prior to issuance of the Emergency
Substantial Risk Order.

Only if probable cause exists to believe the person subject to the order has not

surrendered all firearms they possess shall the search warrant be executed.

= Un-executed search warrants related to Emergency Substantial Risk Orders shall
be returned to and voided by the officer who issued such search warrant in
accordance with Section 19.2-56., Code of Virginia.

Search warrants after an Emergency Substantial Risk Order or Substantial Risk Order
has been served.
= The possibility exists that information may come forth that a person subject to an

Emergency Substantial Risk Order or a Substantial Risk Order has not voluntarily

surrendered all firearms in their possession or subsequently acquired a firearm(s)

while the order is in effect. In these instances the following procedures will be
used.

s A supervisor of the rank of sergeant or higher shall direct that an investigation
be conducted to determine if probable cause exists to obtain a search warrant
to seize the firearm(s).

% A Command level officer shall be notified by the supervisor prior to a search
warrant being obtained.

% Once a search warrant is obtained a threat assessment shall be completed
before the search warrant is executed.
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> A Command level officer shall determine if the ERT is to be used to
execute the search warrant.

«» Search warrants obtained under these circumstances shall not be served
between the hours of 9:00 PM and 7:00 AM without the authorization of the
Sheriff or his designee.

FIREARMS

Firearms taken into Sheriff’s Office possession related to an Emergency Substantial Risk
Order, Section 19.2-152.13., Code of Virginia or Substantial Risk Order, Section 19.2-
152.14., Code of Virginia, voluntarily, shall be handled as follows:
o The deputy sheriff taking possession of the firearm(s) shall prepare a receipt

containing the following:

= Name of the person subject to the order;

= Firearm(s) manufacturer;

= Firearm(s) model;

= Firearm(s) condition;

= Serial Number of the firearm(s).

o The deputy shall provide a copy of the receipt, containing the above information, to
the person subject to the order.

o A copy of the receipt, containing the above information, shall be attached to the
served order and filed with the Clerk of the Circuit Court.

Firearms taken into sheriff’s office custody via a search warrant shall be handled in the
same manner as above with the firearm(s) information documented on the search warrant
return with a copy of the return left with the person subject to the order or at the locations
where the firearm(s) were seized.

All firearm(s) taken shall be vouchered in to property and evidence where they will be
held, returned or disposed of in accordance with Section 19.2-152.15., Code of Virginia
and GO 2-27, Disposal of Non Evidentiary Property.

Firearms seized in connection with a criminal act where a subsequent Substantial Risk
Order is entered shall be handled in accordance with GO 2-15, Evidence Procedures,
until such time as the criminal case is disposed of.

o If the criminal case results in a guilty verdict where the defendant is no longer
permitted to possess a firearm(s), the firearm shall be disposed of in accordance with
the order of the Court for the criminal case and/or GO 2-15, Evidence Procedures.

o If the criminal case results in dismissal, a not guilty verdict or reduction of the charge
which does not preclude the defendant for possessing a firearm, the firearm(s) shall
be disposed of in accordance with Section 19.2-152.15., Code of Virginia and GO 2-
27, Disposal of Non Evidentiary Property.

Transfer of firearms to another person designated by the person subject to a Substantial
Risk Order
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o Any person whose firearm(s) have been voluntarily relinquished pursuant to Section
19.2-152.13., Code of Virginia or Section 19.2-152.14., Code of Virginia, or such
persons legal representative, may transfer the firearm(s) to another individual under
the following conditions:

The person subject to the order and the transferee both appear at the hearing, and
The transferee is at least 21 years of age, and

The transferee in not otherwise prohibited from possessing or transporting a
firearm, and

The transferee does not reside with the person subject to the order, and

At the hearing, the Commonwealth Attorney advises the court that law
enforcement has determined the transferee is not prohibited from possessing or
transporting a firearm, and

The court informs the transferee of the requirements and penalties under Section
18.2-308.2:1.,Code of Virginia, and

The court approves the transfer, subject to such restrictions as the court deems
necessary.

o The law enforcement agency holding the firearm(s) shall deliver the firearm(s) to the
transferee within five (5) days of receiving a copy of the court’s approval of the
transfer.

FALSE STATEMENTS TO LAW ENFORCEMENT OFFICERS

e Inaccordance with Section 19.2-152.16., Code of Virginia. Any person who knowingly
and willfully makes any materially false statement or representation to a law enforcement
officer or Attorney for the Commonwealth in the course of conducting an investigation
undertaken pursuant to Emergency Substantial Risk Orders or Substantial Risk Orders is
guilty of a Class 1 misdemeanor.

o Inall instances where an Emergency Substantial Risk Order or Substantial Risk Order
has been issued and it is later determined that a witness made a knowingly and willful
false statement or representation that led to the probable cause to obtains such order,
the deputy sheriff shall:

Immediately notify the Commonwealth Attorney, and
Without exception charge the individual making such statement or representation
under this code section, unless advised otherwise by the Sheriff or his designee.

EMERGENCY SUBSTATIAL RISK ORDERS AND SUBSTANTIAL RISK ORDERS

INVOLVING LAW ENFORCEMENT PERSONNEL

e Complaints received which may result in an Emergency Substantial Risk Order with a
sworn member, of the York-Poquoson Sheriff” Office, may be subject to the order shall
be handled as follows:

o The Division Commander for the deputy’s assigned division shall be notified prior to
any investigation commencing.

o The Division Commander shall immediately respond to the scene, if applicable, and
notify the Chief Deputy.
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o The Chief Deputy shall immediately notify the Sheriff.
o The Chief Deputy shall initiate an internal affairs investigation in accordance with RR
1-9 Complaints-Internal Affairs.
= The Chief Deputy at his discretion may suspend the deputy being investigated
either with or without pay, based on facts known at the time, pending the results
of the investigation.

o The Chief Deputy shall designate the agency member to conduct the Emergency
Substantial Risk Order investigation who shall be at a least the rank of lieutenant or
higher.

Deputy Sheriffs of the York-Poquoson Sheriff’s Office who are subject to an Emergency
Substantial Risk Order or Substantial Risk Order issued for the York County Circuit
Court shall be ordered to surrender all firearms, both agency issued and personal.

o Failure to surrender all firearms, both agency issued and personal, when ordered to do
so shall subject the deputy sheriff to disciplinary action up to and including
termination.
= Sheriff’s Office issued firearms surrendered shall be secured in the Sheriff’s

Office Armory safe pending disposition of the order.
= Personal weapons surrendered shall be handled in accordance with Section 19.2-
152.15., Code of Virginia.

Deputy Sheriffs of the York-Poquoson Sheriff’s Office who become subject to an
Emergency Substantial Risk Order issued and/or served in another jurisdiction shall
immediately notify their supervisor.
o Supervisor who becomes aware that one of their deputy sheriffs has been served an
Emergency Substantial Risk Order or Substantial Risk Order shall:
o Immediately notify their Division Commander who in turn shall immediately notify
the Chief Deputy who shall notify the Sheriff.
o The Chef Deputy shall initiate and internal affairs investigation in accordance with
RR 1-9 Complaints-Internal Affairs.
= The Chief Deputy at his discretion may suspend the deputy being investigated
either with or without pay, based on facts known at the time, pending the results
of the internal affairs investigation.

o Supervisors who are notified and requested by another jurisdiction to respond to that
jurisdiction for service of an Emergency Substantial Risk Order or Substantial Risk
Order on a sworn member of the York-Poquoson Sheriff’s Office shall follow the
procedures above regarding notifications.
= Unless directed otherwise the supervisor shall respond to the jurisdiction where
the order is being served, and

= The supervisor shall order the deputy sheriff subject to the order to surrender all
agency issued and personal firearms, and

= The supervisor shall take possession of all agency issued firearms, if permitted by
the jurisdiction serving the order, and return such firearms to the Sherift’s Office
for safe keeping.
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¢ If the jurisdiction serving the order does not permit the supervisor to take
possession of agency issued firearms, they shall inquire about the process to
obtain the agency issued weapons and forward that information to their
Division Commander.

In the event the person subject to an Emergency Substantial Risk Order is a sworn law
enforcement officer from another jurisdiction the following procedures shall be followed:

(@]

@)
©)

The deputy receiving the complaint shall notify their supervisor prior to initiating any
investigation or seeking an Emergency Substantial Risk Order.

The supervisor shall notify their Division Commander of the complaint.

The Division Commander shall notify a supervisor from the law enforcement
officer’s jurisdiction.

The Division Commander shall notify the Chief Deputy who in turn shall notify the
Sheriff.

The Division Commander shall designate who shall conduct the investigation and
apply for the Emergency Substantial Risk Order if justified.

If an Emergency Substantial Risk order issued, with the subject of the order being a
sworn law enforcement officer from another jurisdiction, a York-Poquoson Sheriftf’s
Office supervisor shall notify a supervisor from the officer’s jurisdiction prior to service
of the order and request they accompany the Sheriff’s Office during service of the order
and order the surrender of all firearms by their officer.

(@]

If the jurisdiction declines to accompany the Sheriff’s Office or order the officer to
surrender all firearms in their possession then the person subject to the order shall be
asked to voluntarily surrender all firearms in their possession and if they decline a
search warrant shall be obtained and executed.
If the officer voluntarily surrenders the firearms in their possession the firearms shall
be handled as follows:
= All firearms received shall be documented and a receipt prepared in accordance
with the firearms portion of this policy.
= Agency issued firearms shall be turned over the officer’s agency representative if
present.
% The full name and rank of the person the firearms were turned over to shall be
noted on the receipt.

= Agency issued firearms shall be handled in accordance with the documentation
and receipt requirements found in the firearms section of this policy if the
officer’s agency declines to be present during service of the order or search
warrant.

= Personal firearms surrendered shall be handled in accordance with the document
and receipt requirement of the firearms section of this policy.



